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PURPOSE: To advise the staff of the Solicitor's opinion
concerning veterans' preferenge in apprenticeship and the
legal implications of the district ¢ourt decision in
Bailey v. Southeastern Area Joint Apprenticeship Committee,
SGl‘F Supp. 895 (S.D. W.Va. April 5, 1983).

BACKGROUND; The attached Solicitor's opinion was requested

to clear up some questions raised regarding equal opportunity
in apprentice training (Title 29 CFR Part 30). The case

in point was decided in favor of the women plaintiffs who
challenged the Apprenticeship Committee's screening mechanism,
particularly the veterans' status factor used in ranking
eligibles for selection.

The decision of the Southern District Court of West Virginia
appeared to have a substantial impact on the overall apprentice
selection processes and policies currently in use by BAT and
the State Apprenticeship Councils.

The attached opinion cites other Federal court cases involving
veterans' preference:

. Krenzer vs. Ford, 429 F. Supp. 499 (D.D.C. 1977), 14 FEP Cases
1074, the court struck down a Veterans Admlnlstratlon policy
restrlctlng positions on the Board of Veterans' Appeals to
veterans.

. Woody vs. City of West Miami, 477 F. Supp. 1073 (s.D. Fla.
1979), 21 FEP cases 315, a. dlstrlct court held that a municipal
police department's veterans' preference policy not required
by statute was a subterfuge for sex discrimination.

. Dozier vs. Chupka 395 F. Supp. 836 (S.D. Ohio 1975), a
fire department which gave bonus points to veterans with
honorable or disability discharges was found to be in vio-
lation of Title VII's prohibition against race discrimination.
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. Brown vs. Puget Sound Electrical Apprenticeship andMrainite &
Trust, No. C77-817C (W.D. Wash., March 15, 1983); thls»iattquz o
case No. 83-3865 was decided May 3, 1984. The Sollcltﬁ& s £
Office summarizes it below: ‘@ﬁ. —~ m%g
§ 4
& Fod T
e o f'kw

S -

™o ’




-2 -

In its opinion, the court holds that the extension of otherwise
applicable age limits for veterans who apply for apprenticeship
positions does not necessarily violate Title VII if both veterans
and non-veterans had effectively equal periods to apply for posi-
tions. The court reasons that under such circumstances, no adverse
impact on women is presented. Nonetheless, the court goes to some
length to distinguish the case from Bailey, Krenzer, and Woody,
(see our discussion above at pages 1-3), stating that "in each of
those cases veterans were given a preference not granted equally
qualified women who were non-veterans.' The court acknowledges,
therefore, by implication that when adverse impact on women can be
shown in the use of policies or selection standards favoring ‘
veterans, Title VII is violated unless clear statutory veterans'
preferences are present.

Your particular attention is called to the court's discussion at
page 1 of the opinion referring to "the [Federal/ government's
position that persons who served their country might be foreclosed
from apprenticeship training because of their age." Acknowledging

"‘that the Federal agencies may have favored waivers of apprentice-
ship age limits for returning veterans, nevertheless the court
concludes that such policies do not rise to the level of a
statutory preferences falling within S2011 of Title VII so that
they would be insulated from liability. To us, this appears to
reinforce our conclusion that apprenticeship programs which use
veterans' preferences which are not based on statutory authority
run the risk of violating both Title VII and other anti-
discrimination laws.

ACTION

BAT technical staff should become informed about the Solicitor's
conclusion that apprenticeship programs which use veteran pre-
ferences which are not based on statutary authority run the risk of
violating both Title VII and other antidiscrimination laws. This
information should be provided to program sponsors.

Attachments
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MEMORANDUM FOR: WILLIAM C. PLOWDEN, JR. *
Assistant Secretary for Veterans'
Employment and Training

FROM: JAMES D. HENRY
: Associate Solicitor for
Civil Rights

. SUBJECT: Veterans' Preference in Apprenticeship

William DuRoss, Associate Solicitor for meloyment and Training,
has-referred to me your request for an opinion regardlng

the legal implications of the district court decision in

Bailey v. Southeastern Area Joint Apprenticeship Committee,

'561 F. Supp. 895 (S.D. W. Va. April 5, 1983).

In Bailey, the Court found that the use of a selection method
for admission to an apprenticeship program which gave points
for veterans status constituted sex discrimination in violation
of Title VII of the Civil Rights Act of 1964 because of its
disparate impact upon women. The Court found that because

the joint apprenticeship committee failed to show a legitimate
business necessity for, and lack of less restrictive alternative
to, the use of veterans bonus points as a selection device

the point system violated Title VII. In addition, because

the apprenticeship sponsor had not validated veterans status

as a method of selecting the most qualified applicants, it
could not be assumed that status as a veteran was a reasonable
measure of ability to complete the program sucessfully.

The district court's decision in Bailey has not yvet resulted
in a final judgment so appeal of the case is still possible.
While the court did rule, in its April 5, 1983 opinion, on
the defendants' liability, it did not issue a final decision
on damages and that decision has yet to be entered. There
has been a strong indication that the defendants will appeal
the case, however, becaUSe they attempted to file an appeal
in May of 1983 which whs dismissed as premature. Bailey

v. Southeastern Area Joint Aporenticeship Committee, No.
83-1453 (4th Circuit, August 17, 1983).

Although Federal court cases have upheld preferences for
veterans in civil service employment even where they have
been shown to have an adverse impact on women, these cases
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have all been based on statutory veterans' preferences angd

did not reach preferences established exclusively by private
employers. See generally, Personnel Administrator of
Massachusetts v._Feeney, 442 U.S. 254 (1979), in which the
Supreme Court held that state-enacted civil service preferences
for veterans are constitutional so. long as they serve legitimate

state purposes and do not result from discriminatory legislative
intent.

Title VII of the Civil Rights Act itself recognizes the existence
of lawfully imposed veterans' preferences or benefits in
§712 of the Act which provides:

"Nothing contained in this title shall be construed
to repeal or modify any Federal, State, territorial,

or local law creating special rights or preference
for veterans."

However, preferences or other special considerations for

veterans increasingly have been under attack as discriminatory
where they are not required by law because of their disparate
impact on women. The fact that "the benefits of veterans'
preference are available more frequently to male applicants

since males have served in the armed forces in disproportionately
greater numbers than females” is so clearly established that

it may be judicially noticed and need not specifically be

proved in a discrimination case. Bannerman v. Department

of Youth Authority, 436 F. Supp. 1273 (N.D. Cal. 1977).

Federal court cases involving veterans' preferences

e

In Krenzer v. Ford, 429 F. Supp. 499 (D.D.C. 1977), 14 FEP
Cases 1074, the court struck down a Veterans Administration
policy restricting positions on the Board of Veterans' Appeals
to veterans. The Court stated that the standard for judging
veterans' preferences is Griggs v. Duke Power Co., 401 U.S.
424 (1971), which forbids the use of job qualifications or
tests which have a disproportionate impact upon protected
groups unless the employer can demonstrate that the reguirements
are justified by the needs of the business and are shown

to be valid measures of job performance. Even though the
agency served exclusively veterans, the court held that the

VA failed to prove that the character of the work or the
constituency served necessitated that each and every person
appointed to the Board of Veterans' Appeals be a veteran.

It further held that the "veterans only" requirement, not
founded on any statute, had a disproportionate impact upon
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the class of women otherwise qualified for those positions.
The reasoning closely parallels that in Bailey.

In Woody v. City of West Miami, 447 F. Supp. 1073 (S.D. Fla.

1879), 21 FEP Cases 315, a district court held that a municipal

police department's veterans' preference policy not required

by statute was a subterfuge for sex discrimination because,

inter alia, the policy was not shown to be necessary to the

safe and efficient operation of the police department. The

court did not rely on the adverse impact on women of the

veterans' preference policy but rather found that the policy -
was a pretext for discrimination against women applicants
inasmuch as it was not legitimately grounded in business
necessity. Similarly, in Dozier v. Chupka, 395 F. Supp 836
(S.D. Ohio 1975), a fire department which gave bonus points

to veterans -with honorable or disability discharges was found

to be in violation of Title VII's prohibition against race
discrimination. Since blacks have a disproportionate percentage
of less than honorable discharges, the bonus points were

held to have a discriminatory effect, particularly in the
absence of evidence that the criterion was related to job
‘performance. '

i

More recently, in Brown v. Puget Sound Electrical
Apprenticeship and Training Trust, No. C77-817C (W.D. Wash.
March 15, 1983), an apprenticeship program sponsor which
permitted veterans to deduct one year from their age for

each year of military service, up to four years, to meet

the age-eligibility requirements of the program was held

to have violated Title VII. Even though the veterans did

not receive priority consideration within the group of applicants
considered to be eligible, the district court found the age
credit had an unlawful discriminatory impact upon women because
it gave the predominantly male class of veterans an extended
period of eligibility not available to most women. This

case is presently on appeal to the Ninth Circuit.

The Justice Department considered filing an amicus curiae
brief in the appeal of Brown, and sought the opinions-of
affected agencies. Within the Department of Labor, BAT recom-
mended filing an amicus brief in the belief that it must
support its practice of approving age credits for veterans

as a selection criterion. OFCCP opted to go along with whatever
BAT recommended. The Office of Civil Rights thought the
practice was sex discriminatory, and opposed the amicus brief.
The final DOL recommendation to Justice was in favor of filing
such a brief.  However, EEOC recommended against amicus parti-
cipation, and in August, 1983, the Department of Justice, in
deference to EEOC, declined to file a brief.
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BAT's acceptance of apprenticeship selection methods which
explicitly consider veteran status

As your memorandum noted, the apprentlceshlp gualification
standards used by the defendant in Bailey had been approved
by the Bureau of Apprenticeship and Training (BAT). BAT
"in fact has routinely approved apprentlce selection systems
which grant points for military experience without first
requiring apprentlceshlp sponsors to demonstrate any real
relationship between veteran status and job performance or
training ability. In 1973, BAT promulgated, as part of its
standards requlations the provision at 29 CFR 29.10, which
recognized that special consideration for veterans in admission
to apprensiceship programs might be taken. However, that
regulation also referred to limitations which might arise
under other laws such as Title VII. Section 29.10 provides
in pertinent part:

Nothing in this part or in any apprenticeship
agreement shall operate to invalidate --
* * * * *

(b) any provision for veterans, minority
persons or females in the standards,
apprentice qualifications or operation
"of the program, or in the apprenticeship T o
agreement, which is not otherwise prohibited
by law, Executive order or authorized
regulation.

At the same time, BAT's regulations on "Equal Employment
Opportunity in Apprenticeship and Training,” 29 CFR Part

30, expressly require all apprenticeship selection standards
to be job related irrespective of whether there has been

any finding of disparate impact. Thus, the provision on
selection of apprentices, 29 CFR 30.5, states:

Qualification standards. The qualification standards,
and the procedures for determining such qualifica-
tion standards, shall be stated in detail and

shall provide criteria for the specific factors

and attributes to be considered in evaluating
applicants for admission to the pool. The score
reguired under each quallflcatlon standard for
admission to the pool shall also be specified.

All qualification standards,”and the score reguired
on any standard for admission to the pool, shall

be directly related to job performance, as shown

by a significant statistical relationship between
the score required for admission to the pool,




-

and performance in the apprenticeship program.
In demonstrating such relationship, the sponsor
shall follow the procedures set forth in 41 CFR
Part 60-3. Qualifications shall be considered
as separately required so that the failure of

an applicant to attain the specified score under
a single qualification standard shall disqualify

~ the applicant from admission to the pool. 29

CFR 30.5(b) (1) (iii) (A).

The regulations at 41 CFR Part 60-3 referred to in this
passage are the Uniform Guidelines on Employee Selection
Procedures, which establish procedures for "validating"
testing and other employee selection procedures. Validation
is the process of demonstrating a relationship between

the selection criterion used and the ability to perform

a job or complete a training program successfully.

As noted in the cases discussed above, the use of a selection
criterion which takes into consideration veteran status
ordinarily will have an adverse impact on women, and absent
statutory authorization, cannot be considered "valid" if

it does not meet the technical standards of the Uniform
Guidelines or some more general system for demonstrating

the "businéss necessity" for preferring veterans in employment.
The consistent reasoning in these cases, from one jurisdiction
to the next, implies a general trend of judicial thought

on veterans' preference issues. The logical direction

of this trend points to the conclusion that private employers
do not have broad discretion to favor veterans as a class
over other applicants. Further, such preference may violate
other non-discrimination laws. For example, one court

has found that an employer engaged in age discrimination

in violation of the ADEA when it hired veterans referred

on a priority basis by the state employment service pursuant
to 38 U.S.C. 2012(a) but failed to hire applicants over

the age of 40. It held that the veterans' priority applied
only to employment service referrals, but was not a defense
under the "reasonable factor other than age" exception to

the ADEA, Marshall v. Goodyear Tire and Rubber Co., 22

FEP Cases 775 (W.D. Tenn. 1879).

The Bailey decision, if sustained, and the similar decisions
under Title VII discussed above, should cause BAT to reevaluate
the acceptance of veterans' preferences in registered plans.
This is particularly so in view of the potential inconsistency




of such practices with the apprenticeship selection regulations
at 29 CFR 30.5(b) (1) (iii). Further, section 712 of Title
VII, as explained above, only authorizes retaining veterans

preferences required by law, not those created at the discretion
of private parties.

POSTSCRIPT

Since the time of preparing this memorandum, we received

a copy of the U.S. Court of Appeals for the Ninth Circuit's
decision in Brown v. Puget Sound Electrical Apprenticeship
and Training Trust, No. 83-3865, decided May 3, 1984. A
copy of the decision is attached for your information.

In its opinion, the court holds that the extension of otherwise
applicable age limits for veterans who apply for apprenticeship
positions does not necessarily violate Title VII if both

veterans and non-veterans had effectively equal periods to

apply for positions. The court reasons that under such c1rcumstances,
no adverse impact on women is presented. Nonetheless, the

court goes to some length to distinguish the case from Bailey,
Krenzer and Woody (see our discussion above at pages 1-3),
stating that "in each of those cases veterans were given

a preference not granted equally qualified women who were
non-veterans.” The court acknowledges, therefore, by implication
that when adverse impact on women can be shown in the use

of policies or selection standards favoring veterans, Title

VII is violated unless clear statutory veterans' preferences
are present. .

Your particular attention is called to the court's discussion

at page 1 of the opinion referring to "the [Federal] government's
position that persons who served their country might be foreclosed
from apprenticeship training because of their age." Acknowledging
that the Federal agencies may have favored waivers of apprenticeship
age limits for returning veterans, nevertheless the court




concludes that such policies do not rise to the level of

a statutory preferences falling within §2011 of Title VII

so that they would be insulated from liability. To us, this
appears to reinforce our conclusion that apprenticeship programs
which use veterans' preferences which are not based on statutory

authority run the risk of v1olat1ng both Title VII and other
anti-discrimination laws.

“Attachment
cc: Thomas Hague, BAT

Frank White
William DuRoss
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DECISION OF NINTH CIRCUIT IN BROWN v. PUGET SOUND
ELECTRICAL APPRENTICESHIP AND TRAINING TRUST

(TEXT)

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

SYBIL BROWN, ANNE CALDWELL,

and SALLY McRAE,
Plaintiffs-Appellees, No. 83-3865

v. D.C. No. C-77-817C

PUGET SOUND ELECTRICAL

APPRENTICESHIP & TRAINING TRUST,
Defendants-Appellants.

SYBIL BROWN, ANNE CALDWELL,

and SALLY McRAE,
Plaintiffs-Appellees,

v.

PUGET SOUND CHAPTER NATIONAL

ELECTRICAL CONTRACTORS ASSO-

CIATION, a corporation; and, LOCAL 46,

INTERNATIONAL BROTHERHOOD OF

ELECTRICAL WORKERS,
Defendants-Appellants.

D.C. No. C-79-131C

Appeal from the United States District Court
for the Western District of Washington
John C. Cougbenour, District Judge, Presiding
Argued and submitted January 3, 1984

Before: WRIGHT, TANG, and ALARCON, Circuit Judges

ALARCON, Circuit Judge:

OPINION

The International Brotherhood of Electrical Work-
ers Local No. 46 [Local] and the Puget Sound Chapter of
the National Electrical Contractors Association [NECA)
appeal from the judgment awarding back pay, costs, and
artorney’s fees to Sybil Brown, Anne Caldwell, and Sally
McRae [Appellees] in a Title VII action. We are asked to
decide whether the district court was correct in adopting
the special master's conclusion that ''the veterans age
credit here violated Title VII . . .. ' and was the cause
of Appellees’ injuries.,

PERTINENT FACTS.

In 1969, Local and NECA formed the Puget Sound
Electrical Joint Apprenticeship and Training Trust
{JATC] for the purpose of supporting programs to train
electrical apprentices and journeymen. Applicants to the
JATC's construction electricians apprenticeship program
were considered eligible on the basis of age between their
18th birthday and their 26th birthday.

In compliance with standards first suggested by the
federal government in 1945, the JATC adopted an age
credit exception for veterans. In 1966 and 1971, after Ti-
tle VII was enacted, the Department of Labor's Buresu of
Apprenticeship Training notified JATCs around the coun-
try that standards for admission to their apprenticeship
programs could contain a veterans’ age credit. In 1971,
the Bureau of Apprenticeship Training approved National
Apprenticeship and Training Standards which included an
age credit for veterans. In this respect, the Special Mas-
ter found that "*[in establishing and maintaining its vet-

erans age credit policy, the JAC relied in good faith on
policies endorsed by the federal government. "

The JATC adopted the age credit because it agreed
with the federal government's position that persons who
served their country might be foreclosed from appren-
ticeship training because of their age. Young men and
women who joined the armed forces would be unable to
apply to the JATC program during their military term.
Therefore, they would have fewer years to apply to the
program than men and women who remained in the
civilian labor force until they were 26 years of age. The
JATC artempted to give veterans an equal opportunity to
apply for apprenticeship training by allowing them to de-
duct one year from their age for each year spent in mili-
tary service. This age credit, however, was limited to a
maximum of four years. A veteran with more than four
years of service thus would still have fewer years to ap-
ply for an apprenticeship than would non-veterans.

The following examples illustrate the impact of the
veterans’ credit on applicants to the program.

One. A 22 year old veteran with four years of ser-
vice would have no more than eight years to apply.

A 22 year old non-veteran would have a total of eight
years to apply.

Two. A 25 years old veteran with eight years of
service would have a total of four years to apply.

A 25 year old non-veteran would have had a total of
eight years to apgly.

Three. A 29 year old veteran who entered the
armed services at age 25 and served four years would
have no more than a total of eight years to apply.

Sybil Brown and Sally McRae did not apply for ad-
mission to the construction electricians apprenticeship
program until they were over 25 years of age. Anne Cald-
well applied when she, was 25, but failed to complete the
application before her 26th birthday. Appellees had not
served in the armed forces frior to filing their applica-
tion. Thus, they did not qualify for an age credit. Their
applications were denied.

In 1977, Appellees filed charges with the Equal Em-
ployment Opportunity Commission [EEOC] against Local,
NECA and the JATC [Appellants] claiming the age credit
afforded to veterans had a disparate impact on women.

In 1978, the JATC abolished its veterans' age credit
and raised the maximum agee for all applicants to 29.
Brown and Caldwell then reapplied to the construction
program and were accepted. McRae reapplied to the con-
struction program and was placed at number 34 on the
waiting list. In 1978, a male who was number 108 on the
list was offered admission to the apprenticeship program
before McRae. She filed no charge with the EEOC over
the incident.

After receiving right to sue notices from the EEOC
regarding their disparate impact claim, Appellees
brought a consolidated action in federal court. McRae ad-
ditionally raised a discriminatory treatment claim based
on the waiting list bypass. The evidence in this case was
presented to a2 magistrate sitting as a special master.
Appellants raised jurisdictional objections to the lower
court’s entertaining either Appellees' disparate impact
claim or McRae's discriminatory treatment charge. The
special master rejected the jurisdictional objections, and
recommeded that the district court find for Appellees on
both the disparate impact and discriminatory treatment
allegations. He also recommended finding the JATC the
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agent of Local and NECA, and assessing attorney's fees
+and back pay against Appellants. The district court
adopted the special master's recommendations. Because
we conclude that the lower court lacked jurisdiction over
McRae's discriminatory treatment claim, and that the
veterans' age credit was not the cause of Appellees' al-
leged injuries, we reverse.

DISCUSSION

A. Jurisdiction of the District Court
i We first address Appellants' attack on the jurisdic-
tion of the district court to enter judgment in this matter.
Appellants present two arguments in support of their ré-
quest that we dismiss the Appellees’ claims.

First, Appellees filed their claims in the district
court prematurely in violation of the 180-day waiting pe-
riod prescribed by statute.

Second. McRae's claim of discriminatory treatment
in 1978 was not reasonably related to her 1977 EEQC
charges of disparate impact.

1, Validity of the Right to Sue Notice

Title VI places primary responsibility for dispos-
ng of employment discrimination complaints with the
2EOC in order to encourage informal conciliation of em~
sloyment discrimination ¢laims and foster voluntary
:ompliance with Title VII. Ong v. Cleland, 642 F.2d 316,
319 (9th Cir. 1981). Title VII plaintiffs must therefore

. *xhaust their administrative remedies before seeking ju-
licial relief from discriminatory action. Id. at 320. Con-
rress enacted 42 U.S.C. §2000e-5(f)(1) to protect
iggrieved individuals from undue delay. This statute pro-
"ides that if the EEOC has neither filed a Title VIl action
ior entered into a conciliation agreement to which the
-omplainant is a party within 180 days from the date the
Harge is filed, the complainant must be notified that he
T she may now bring a civil action. If specified EEOC
fficials determine it is improbable that the EECC will
ake such final action within 180 days, 29 C.F.R.
1601.28(a)(2) authorizes the EEOC to issue a right to sue
otice before 180 days elapse.

The EEOC issued Appellees a right to sue notice
rior to the expiration of 180 days, pursuant to section
601.28(a)(2), based on their disparate impact charge
gainst the JATC. Apellants argue that the Regulation au~
1orizing early right to sue notices is invalid. They
1aintain that the 180-day period provided for in 42
.S.C. §2000e-5(f)(1) is a mandatory requirement de-
igned to assure the EEOC's Frimary role in handling
mployment discrimination claims. This court upheld the
alidity of right to sue notices issued prior to the expira-
on of 180 days in Bryant v. California Brewers Ass'n.,
35 F.2d 421 (9th Cir. 1978), vacated and remanded on
sher grounds, 444 U.S. 598 (1980). See also Saulsbury
. Wismer & Becker, Inc., 644 F.2d 1251, 1257 (9th Cir.

- 380) (right to sue notice issued before 180 days elapsed
as valid). Therefore, under the law of this circuit, the
strict court did not err in assuming jurisdiction over
opellees’ disparate impact claim.

2. Reasonable Relation of the Discriminatory
reatment Claim

When an employee seeks judicial relief for incidents
it listed in his original EEOC charge, a federal court
ay assume jurisdiction over th new claims if they are
like or reasonably related to the allegations of the
ZSOC charge.'* Oubichon v. Northern American Rock-
2]l Corp., 482 F.2d 569, 571 (Sth Cir. 1973). If closely
‘Jated incidents occur after a charge has been filed, ad-
rional investigative and concilative efforts would be re-
ndant. ' 'To require a second 'filing’ by the aggrieved
Ity . + . would serve no purpose other thanthe cre-
ion-of an additional procedural technicality.’ '* Ra-
irez v. National Distillers & Chernical Corp., 586 F.2d

15, 1320 (9th Cir. 1978) citing Love v. Pullman Co.,
4U.S. 522, 526 (1972).

TEXT
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Where claims are not so closely related that agency
action would be redundant, the EEOC must be afforded an
opportunity to consider disputes before federal suits are
initiated. Bypassing the administrative process under
such circumstances frustrates the policy of encouraging -
informal conciliation and fostering voluntary compliance
Evigtggitle VII. McRae filed the following charge with the

The respondent discriminates against women in the
administration of, and in admission to, the appren-
ticeship program. I am a woman. On August 16, 1977,
Itried to apply for the commercial electrical appren-
ticeship program. My application was rejected be-
cause I was over 25 years old and had no military
service. I believe this age requirement is
discriminatory. ]
Any investigation of whether McRae's application was re-
jected as the result of disparate impact would not have
encompassed her subsequent claim that when she reap-
plied to the program she was subjected to intentional sex
discrimination. ' 'It is only logical to limit the permis-
sible scope of the civil action to the scope of the EEOC
investigation which can reasonably be expected to grow
out of the charge of discrimination.' ' Serpe v. Four-
Phase Systems, Inc., 718 F.2d 935, 937 (9th Cir. 1983),
citing Sanchez v. Standard Brands, Inc., 431 F.2d 455,
466 (Sth Cir. 1970). McRae's failure to exhaust her ad-
ministrative remedies before the EEOC precluded the
presentation of her discriminatory treatment claim in
federal court.

B. Necessity of Proof of Discriminatory Impact

The special master concluded that ''the veterans
age credit here violated Title VI . . . because the veter-
ans age credit prevented [Appellees'] admission to the
construction program in 1977.'" This conclusion was
adopted by the district court.

Appellants contend that the veterans' age credit did
not have a disparate impact on women. This issue pre-
sents a question of law which we must review de novo.

See Vesey v. United States, 626 F.2d 627, 629 (9th Cir.
1980) (review of damage judgment under Federal Tort
Claims Act).

Title VII makes it "'an unlawful employment prac-
tice for any . . . joint labor-management committee con-
trolling apprenticeship or other training . . . to
discriminate against any individual because of his . . .
sex . . . in admission to, or employment in, any pro-
gram established to provide apprenticeship or other
training.' 42 U.S.C. §2000e-2(d).

Title VII does not prohibit laws that expressly dis-
criminate against non-veterans. In 42 U.S.C. §2000e-11,
Congress provided as follows: ''Nothing contained in this
subchapter shall be construed to repeal or modify any
Federal, State, Territorial, or local law creating special
rights or preferences for veterans.'' Appellants argue
that ''[a]gainst the back drop of pro-veteran legislation
and explicit protection of such policies in Title VII, it
beggars belief that Congress intended to prohibit private
voluntary efforts to equalize employment opportunity for
veterans as constituting illegal sex discrimination.”’

Appellants' reliance on section 2000e-11 is mis- N
placed. As pointed out by Appellees,. "'no law creates the

JAC's veterans age credit,'* The exception to Title VII
contained in section 2000e-11 is expressly limited to any
*'Federal, State, Territorial, or local law'' which may
have a discriminatory effect on non-veterans. The
JATC's age credit was adopted by a non-governmental
private organization. The fact that it was encouraged to
do so by an agency that is a part of the executive branch of
the federal government cannot convert the veterans' age
credit Into an act of Congress. Furthermore, as we shall
discuss below, the veterans' age credit does not have a
discriminatory impact on non-veterans. Thus, section
2000e-11 would be inapplicable even if Congress had re-

GO

GO
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quired veterans’' age credits in apprenticeships, because
no preference is afforded.
The district court concluded that the JATC veterans'

age credit "*had a clear-cut disparate impact on women, '
In reaching this conclusion the court found that 21.5 per-

‘¢cent of all'males and-only 0.4 percent of all females in

the area covered by the apprenticeship program are vet-
erans, and 8.0 percent of all males and 0.2 percent of all
females are Viet Nam or post-Viet Nam era veterans.
Since veterans could apply to the program until a later
age than non-veterans, the court determined that men
were given preferential treatment in applying for appren-
ticeship training. This analysis ignores the fact that vet-
erans could not receive apprenticeship training during the
years they served in the military, whereas non-veterans
could apply for training between their 18th and 26th
birthdays.

Contrary to the district court's conclusion, the vet-
erans' age credit did not prevent the admission of women
to the apprenticeship program. Under the challenged pro-
gram women had a maximum of eight years to apply for
apprenticeship training. The existence of the age credit
did not give veterans more than eight years to apply for
the apprenticeship program. Thus, the existence of the
age credit had no adverse effect whatsoever on women.
Had the age credit not been created, however, veterans
would have had less time to apply for apprenticeship
training than non-veterans of the same age. The program
did not give & less-qualified veteran preference over a
better qualified non-veteran. The sole effect of the age
credit was to give some veterans the same amount of time
to apply for apprenticeship training as was available to
non-veterans. As can be seen from the examples set
forth above, the age credit program failed to give the vet-
eran with more than four years service in the armed
forces the same opportunity available to the non-veteran.

Contrary to Appellees’ contention, the disparate
impact analysis developed in Griggs v. Duke Power Co.,
401 U.S. 424 (1971), is inapplicable here. In Griggs, an
employer required a high school education or a passing
score on a standardized intelligence test as a condition of
employment or transfer at its plant in Draper, North
Carolina. Both requirements operated to disqualify
Blacks at a higher rate than Whites. The court noted that
"(blasic intelligence must bave the means of articulation
to mainifest itself fairly in a testing process. Because
they are Negroes, petitioners have long received inferior
education in segregated schools.'' Id. at 430. The educa-
tion and testing requirements thereby '‘operate[d] as a
"huilt-in headwind' *! to employment opportunity for
Blacks. Id. at 432. The requirements- had not been shown
to predict successful performance of the jobs for which
they were required. Because Title VII requires the re-
moval of "unnecessary barriers to employment when the
barriers operate invidiously to discriminate on the basis
of racial or other impermissible classification', id. at
431, the education and testing score requirements were
found to violate Title VII in Griggs.

The JATC's veterans’® age credit, by contrast, can-
not be characterized as a headwind or barrier to employ-
ment opportunity since it had no effect on the number of
years that non-veterans could apply for apprenticeship

training.

Appellees correctly observe that three federal trial
courts ''have applied a disparate impact analysis to vet-
erans preference claims'' (emphasis added). These
cases do not support the judgment of the district court.
Rather, they involve attempts to prefer veterans over
equally qualified non-veterans.

In Bailey v. Southeastern Area Joint Apprenticeship
Committee, 561 F.Supp. 8953, 912 (N.D.W.Va. 1983),
the court found that the practice of giving veterans extra
points on their interview scores had a disparate impact

. s

on women. In Krenzer v. Ford, 429 F.Supp. 499, 502
(D.D.C. 1977), the facts showed that the Administrator
of the Veterans Administration would submit only veter-
ans' names for appointment to the Board of Veterans Ap-
peals. The court held ''that the 'veterans only’
requirement . . . ha[d] a disproportionate impact upon
the class of women [female attorneys] before the court. '’
In Woody v. City of West Miami, 477 F.Supp. 1073, 1078
(S.D. Fla. 1979), the court was called upon to decide
whether a city’s policy of giving preference to veterans
who had served in the armed forces for 20 years in the
hiring of police officers had a disparate impact on wom-
en. In each of these cases veterans were given a prefer-
ence not granted equally qualified women who were
non-veterans. .

In the instant case, at the time Appellees applied,
they were no longer qualified for the training program
because they exceeded the age limit. The extension of
that limit for veterans, who were unable to apply while in
military service, had no effect on these Appelgees . Ap-
pellees had the opportunity to apply for apprenticeship
training for eight years. The age credit gave veterans no
more than eight years to apply. The age credit's sole ef-
fect was to afford veterans the same opportunity to apply
for the apprenticeship training available to non-veter-
ans.' We therefore hold that the district court erroneous-
ly applied a disparate impact analysis to these facts.
Judgment for the appellees is reversed. They suffered no
disadvantage.

Because we conclude the veterans' age credit did not
affect Appellees’ opportunity to be hired, we need not de-
cide whether the JATC operated as Local's and NECA's
agent. The judgment for Appellees, including back pay,
costs, and attorney's fees, is REVERSED.

WRIGHT, Circuit Judge, dissenting:

1 dissent from that portion of the majority opinion
holding that the veterans age credit has no prohibited dis-
parate impact on womnen. 1 would affirm the district
court's conclusion on this issue.

Title VII prohibits facially neutral employment
practices that have a discriminatory impact on a protect-
ed class of employees and are not justified by business
necessity. International Brotherhood of Teamsters v.
United States, 431 U.S. 324, 335-36 (1977). Women are a
protected class of workers.

The majority concludes that appellant’s program
had no discriminatory impact on nonveterans. It says that
the age credit did not prevent acceptance of women for the
apprenticeship program, but gave veterans the same
eight years in which to apply that all nonveterans en-
joyed. It concludes that the disparate impact analysis of
Griggs v. Duke Power Co., 401 U.S. 424, 431-32 (1971),
is inapplicable here because the age credit did not erect a
barrier to an apprenticeship.

The effect of the veterans age credit was that, of all
26 through 29-year-old applicants, only those who were
veterans could be eligible for apprenticeships. With re-
spect to applicants aged 26 through 29, the age credit
limited to veterans was a barrier to an apprenticeship. In

' The dissent notes that the JATC afforded no simi-
lar walver for other disabilities, ''{fJor example, a tem-
porary physical disability or a tour with the Peace Corps
or VISTA . . . .'" No evidence was presented that these
Appellees were members of any such group. No evidence
was presented that more men than women belong to such
groups. We therefore cannot reach the interesting legal
question that might be presented by such a case, and con-
fine ourselves to addressing the issue at hand: that is, did
the age credit have a discriminatory impact on these Ap-
pellees because they were non-veterans?
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the area covered by the program, 8% of males and 0.27;
of fernales are Viet Nam or post-Viet Nam era veterans.
The age credit had a disparate Impact on women,

The majoricy sa{s that the district court ignored the
fact that veterans could not apply for the program while
they were in the military, while nonveterans could apply.
Veterans did not enjoy a preference, the majority as-
serts, they just were not penalized for serving their
country.

TEXT

(DLR)  5-16-84

Nonveterans also may have suffered disabilities
preventing them from applying for an apprenticeship be-
tween the ages of 18 and 25. For example, a temporary
physical disability or a tour with the Peace Corps or VIS-
TA could prevent application.,

Veterans were given special treatment through the
age credit. Because that treatment had a disparate effect
on women, it was in violation of Title VII,

I would affirm. .

h — End of Text —

— End of Section D —
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